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Beverley Barton, Senior Editor, Practical Law Dispute Resolution highlights a few
of the "big picture" developments of interest to dispute resolution lawyers
during July 2017.

Subscribers to Practical Law Dispute Resolution can access more detailed
updates, including practical commentary, on the Practical Law Dispute
Resolution website (www.practicallaw.com).

Let's hope that summer is just taking a short break and will be back soon!
In July, there were signs of desk clearing by others disappearing off on
their own breaks.... and preparation for the new legal year, with lots of

judicial appointments and publication of annual reports.

Here's a summary of some of the items of particular interest:

Appointment of new President and Justices of the Supreme Court

Downing Street announced the appointment of a new President of the
Supreme Court and three new Justices. Baroness Hale of Richmond has
been appointed as the Supreme Court's first female President, with effect
from September 2017.

Lady Justice Black DBE, Lord Justice Lloyd Jones and Lord Justice Briggs
have been appointed as Justices of the Supreme Court, all with effect
from a date still to be agreed.

AUGUST 2017 NEWSLETTER

These new appointments follow the retirement of Lord Toulson in July
2016, and the forthcoming retirements of Lord Clarke of Stone-cum-
Ebony and the current President, Lord Neuberger of Abbotsbury, in
September 2017.

(Gov.uk: President of the Supreme Court appointment and Appointment
of Justices of the Supreme Court (21 July 2017).)

Appointment of new Lord Chief Justice of England and Wales from 2

October 2017

The Rt Hon Sir lan Burnett has been appointed as the new Lord Chief
Justice of England and Wales. The appointment will take effect from 2
October 2017, following the retirement of The Rt Hon Lord Thomas of
Cwmgiedd on 1 October 2017. (Judiciary: Appointment of new Lord Chief
Justice of England and Wales (14 July 2017).)

Appointment of new Lord and Lady Justices of Appeal

The Court of Appeal has announced the appointment of six new Lord
Justices of Appeal and one Lady Justice of Appeal.

With effect from autumn 2017, Mrs Justice Asplin will become Lady
Justice of Appeal and Mr Justice Coulson, Mr Justice Holroyde, Mr Justice
Peter Jackson, Mr Justice Leggatt, Mr Justice Newey and Mr Justice Singh
will become Lord Justices of Appeal. (Judiciary: Appointment of Lord and
Lady Justices of Appeal (21 July 2017).)

Launch of the Business and Property Courts

During July, there were various launch events for the new Business and
Property Courts, which will start to operate from 2 October 2017.

The first launch, in London, took place on 4 July. Leeds and Manchester
followed on 10 and 11 July, whilst the Cardiff launch was on 24 July. For
more details about the London and Leeds launches, see Practical Law
Dispute Resolution blog, On the "super-highway" to more joined up and
competitive courts across England and Wales .

The Bristol launch has been delayed due to a flooding incident in the
court building.

Revised Chancery Guide: July 2017

A revised version of the Chancery Guide was published on 19 July 2017.
There were few substantive changes.
(https://www.gov.uk/government/publications/chancery-guide).

New guide note: submitting the Claim Information Form in the
Commercial Court

The Commercial Court has produced a new guide note on submitting the
Claim Information Form (CIF). (Commercial Court: Guide Note for

submitting the Claim Information Form (CIF) in the Commercial Court (18

July 2017).)
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Consultation on enforcement of suspended orders: alignment of
procedures in the County Court and the High Court

The Civil Procedure Rule Committee (CPRC) has launched a consultation
on the enforcement of suspended orders in the County Court and the
High Court. The CPRC is seeking feedback on whether, in light of the
decision in Cardiff City Council v Lee (Flowers) [2016] EWCA Civ 1034,
changes to the Civil Procedure Rules (CPR) are needed. The consultation
opened for feedback on 28 June 2017, and will close on 30 August 2017

(
).

European Commission position paper on judicial cooperation in civil and
commercial matters

The European Commission has published a position paper, Essential
Principles on Ongoing Judicial Cooperation in Civil and Commercial
Matters. It has been transmitted to the 27 EU member states, excluding
the UK. It sets out the main principles of the EU's position in this area and
will be presented to the UK in the context of negotiations under Article
50, following discussions at the Council Working Party (Article 50) on 29
June 2017. (

).

IN THE COURTS

Beverley Barton, Senior Editor, Practical Law Dispute Resolution distils just a few

of the cases of particular practical importance for dispute resolution lawyers.

Subscribers to Practical Law Dispute Resolution can access detailed updates
containing practical guidance on all of these decisions on the Practical Law
Dispute Resolution website. (www.practicallaw.com).

Some decisions of particular practical interest handed down (or made
publicly available for the first time) during July 2017, include:

CASE MANAGEMENT

In Emojevbe v Secretary of State for Transport [2017] EWCA Civ 934
the Court of Appeal considered an important point of principle
regarding the sufficiency of medical evidence in applications to
adjourn — both generally, and in the context of applications to set
aside under CPR 39.3(3). The judgment provides a helpful overview of
the approach the court should take in dealing with CPR 39.3

applications.

COSTS AND FUNDING

Costs decisions of interest during July include:

Howe v Motor Insurers' Bureau [2017] EWCA Civ 932, in which the
Court of Appeal considered the application of qualified one-way costs
shifting (QOCS) to a claim for compensation under regulation 13 of the
Motor Vehicles (Compulsory Insurance) (Information Centre and

Compensation body) Regulations 2003 (SI 2003/37).

Richard v The British Broadcasting Corporation (BBC) and another
[2017] EWHC 1666 (Ch) (13 June 2017) (Bailii) , in which Chief Master
Marsh considered whether it was appropriate to comment on

incurred costs in the claimant's costs budget under CPR 3.15.

Asghar and another v Bhatti and another [2017] EWHC 1702 (QB) (24
May 2017) (Lawtel), in which Lewis J considered whether "significant

developments" in litigation permit revisions to a costs budget.

DISCLOSURE

In Atlantisrealm Ltd v Intelligent Land Investments (Renewable
Energy) Ltd [2017] EWCA Civ 1029 (19 July 2017), the Court of Appeal
provided guidance on the correct approach to inadvertent disclosure,

under CPR 31.20.

INJUNCTIVE RELIEF

In Ras Al Khaimah Investment Authority and others v Bestfort

Development LLP and others [2017] EWCA Civ 1014, the Court of

Appeal clarified the test for showing that a respondent has assets that

will be caught by a worldwide freezing order.

PROFESSIONAL NEGLIGENCE

Osborne v Follett Stock (a firm) and another [2017] EWHC 1811 (QB)

adds to the body of case law which has sought to distinguish and
confine Law Society v Sephton & Co [2006] UKHL 22 (in which the

House of Lords held that, where damage is purely contingent, time

does not start to run for negligence claims until there is actual loss).

JURISDICTION

Marashen Ltd v Kenvett Ltd and another [2017] EWHC 1706 (Ch)

confirms the correct approach to an application for alternative service

in cases under the Hague Convention.

DATES FOR THE

DIARY

1 7 November 2017: First meeting for users of the Courts and Tribunals
Judiciary (CTJ) Media and Communications ListJuly 2017: Launch of
Business and Property Courts

1 Reminder: The Shorter Trials Scheme and the Flexible Trials Scheme

pilots are running in the Rolls Building until 30 September 2017

CLAN

NEWS &

EVENTS

The Annual Conference will be in October - please contact

Mark.Beaumont@AnnectolLegal.co.uk to suggest topics or discuss sponsorship

opportunities.

For CLAN Newsletter feedback, or if you would like to include anything in
a future edition, please contact Alexandra Carr or Beverley Barton—
CLAN Newsletter Editors:
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CLAN Professional Negligence
Conference 2017

Natalie Stopps, a Senior Editor in the Practical Law Dispute Resolution team, highlights
some themes and points of interest from the CLAN professional negligence seminar on

20 June.
&
l /
.

On 20 June 2017, the Commercial Litigation Association (CLAN) held its first

professional negligence conference. Leading practitioners and experts in the
field discussed a range of topics including causation and damages,
developments in different professions and growth markets, the defendant's
perspective, and the use of adjudication in professional negligence claims. This
update summarises some of the key themes and practical points emerging

from the conference.

Speedread

On 20 June 2017, the Commercial Litigation Association (CLAN) held its first
professional negligence conference in London, featuring presentations from an
array of leading practitioners and experts in the field. As well as discussing a
selection of recent case authorities, speakers offered valuable practical tips on

bringing and defending professional negligence claims.

In a two-part presentation, Ben Patten QC of 4 New Square and Simon
Cuerden, UK Head of Disputes and Investigations at Deloitte, considered
causation and damages in professional negligence claims. Ben Hubble QC, also
of 4 New Square, discussed claims against tax advisers, which he identified as
being a growth area for professional negligence litigation. His talk focused on
the recent decision in Halsall and others v Champion Consulting Ltd and others
[2017] EWHC 1079 (QB) and highlighted a number of "take-away points" from
the judgment.

Richard Highley, Partner, DAC Beachcroft, examined professional negligence
claims from the defendant's perspective. He referred to recent cases
demonstrating the relevance and importance of the professional's letter of
engagement, including Swynson v Lowick Rose [2017] UKSC 32 and Denning v
Greenhalgh Financial Services Ltd [2017] EWHC 143 (QB). He also identified a
number of factors which may adversely affect a claimant's prospects of

resolving their claim promptly with the defendant(s).

Jonathan Sachs, Partner, Irwin Mitchell, outlined some key features of the
revised Adjudication Pilot Scheme for Professional Negligence Claims, which
was launched on 25 May 2016 and offers an alternative to mediation, early
neutral evaluation and other initiatives such as the forthcoming fixed costs

pilot scheme.

The conference ended with a panel session, for which Simon Cuerden was
joined by Thomas Grant QC of Maitland Chambers, Michael Lent of Lakehouse
Risk Services Ltd, and Shail Patel of 4 New Square. Topics covered by the panel,

who also fielded questions from the audience, included the adequacy of ATE
insurance as security for costs and the desirability of early engagement of experts

in professional negligence claims.

This update summarises some of the key themes and practical points emerging

from the conference.

On 20 June 2017, members of the Commercial Litigation Association (CLAN)
attended CLAN's first professional negligence conference. An impressive array of
speakers covered a range of topics, including causation and damages,
developments in different professions and growth markets, the defendant's

perspective, and the use of adjudication in professional negligence claims.

Members of the Practical Law Dispute Resolution team were delighted to have the
opportunity to attend the event. This update summarises some of the key themes
and practical points emerging from the speakers' presentations and the lively panel

session at the end of the afternoon.

Causation and damages

In a two-part presentation, Ben Patten QC of 4 New Square and Simon Cuerden, UK
Head of Disputes and Investigations at Deloitte, considered causation and damages
in professional negligence claims. Ben spoke about the way in which these aspects
of a claim are looked at in law, while Simon considered how they are approached

in practice.

In law

Ben Patten QC explained that causation and damages are usually the real issues in
litigation against professionals. He observed that the questions of which
professional duty applied in a given case, and whether a breach of duty occurred,
are mostly very clear: the real area of contention is generally the value of the
claim. He cautioned against claimants taking causation "as read" as, if they fail to

establish that element at trial, the claim will fail.

Having noted that the courts approach causation as a "reasonable man" would,
Ben took the audience through some of the restrictions on the "common sense"
test for causation, which make clear that a defendant will not be held accountable
for all losses caused by its breach of duty. These include the principles of mitigation
(Koch Marine Inc v D'Amica Societa di Navigazione Arl (The Elena D'Amico) [1980] 1
Lloyd's Rep 75) and remoteness of damage (South Australia Asset Management

Corporation v York Montague Ltd [1997] AC 191).

Ben also observed that causation and the assessment of damages are linked. The
task for the court, so far as money can achieve it, is to place the claimant in the
position in which it would have been, but for the breach of duty. He highlighted
two recent decisions illustrating the court's approach:

LSREF Il Wight Ltd v Gateley LLP [2016] EWCA Civ 359 (see Legal
update, Uncrystallised transactional loss in negligent legal
advice claim calculated at trial date (Court of Appeal))
demonstrates that the court applies flexibility: while the date of
breach is often the best time to assess damages, assessment as
at the date of trial may be appropriate.

Tiuta International Ltd v De Villiers Surveyors Ltd [2016] EWCA Civ
661 (see Legal update, Court of Appeal overturns summary
judgment in claim based on negligent valuations) shows how, in
guantifying damages, the court will hesitate to disregard the

legal structures adopted by the parties.
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Finally, Ben touched briefly on the court's approach where the assessment of
loss involves an exercise in speculation, referring to well-known "loss of a
chance" authorities including Chaplin v Hicks [1911] 2 KB 786 and Allied
Maples Group Ltd v Simmons & Simmons [1995] EWCA Civ 17.

In practice

Simon Cuerden emphasised that parties should not underestimate the task of

establishing the counterfactual position in professional negligence litigation,

especially in audit claims involving investment decisions based on inaccurate

accounts.

He identified various challenges, including the difficulties of:

1 Reconstructing the true financial position.

1 Understanding the factual chronology and the management decisions
actually made at the time.

1 Establishing what would have been done or decided differently.

1 Considering the commercial options and financial implications of those

alternative decisions.

Simon observed that memories of why a particular decision was made may
fade. It can be very hard to determine what alternative decision would have
been taken when working from a desktop some years later, and there is

always the danger of "hindsight".

He also highlighted the potential challenge of "disclosure versus the expert":
that is, where there is a mismatch between what disclosure reveals and the
counterfactual identified by a claimant's expert. He commented that an expert
may find it very difficult to support their counterfactual if it does not fit with

the evidence of management thinking at the time.

Simon noted that, in audit claims arising from financial irregularities where the
amount of money fraudulently extracted is material, the defence is likely to
focus on quantum and, possibly, contribution (bearing in mind company
directors' responsibility to keep proper accounting records). Causation is not

generally material in such claims, so the counterfactual tends not to feature.

Developments in different professions and growth markets

Ben Hubble QC, of 4 New Square, considered claims against tax advisers,
which he identified as being a growth area for professional negligence

litigation.

He identified a number of reasons for this, including the shift in attitude
towards tax avoiders, the "pay now, argue later" nature of Accelerated
Payment Notices (APNs) and Partner Payment Notices (PPNs), and the fact
that tax advisers may have received large commissions in connection with the

schemes they advised on.

Ben focused on the recent decision in Halsall and others v Champion
Consulting Ltd and others [2017] EWHC 1079 (QB) (see Legal update, High
Court holds that tax advisers breached duty of care but claims were statute-
barred), in which partners in a solicitors' firm sued the corporate entities
through which they were provided with tax planning advice, on the grounds
that they were negligently induced to enter into tax schemes by the

defendants' assurances as to the effectiveness of those schemes.

Among the many "take-away points" identified by Ben were:
1 The potential impact of the claimants' profession on the findings made.
1 The importance of expert evidence in tax adviser claims, and the need to

instruct an experienced expert with a sound reputation.

1 HHJ Moulder's approval of the application of the Bolam test in relation to
standard of care ("whether a significant body of reasonable practitioners
would have acted as the defendants did"). However, Ben noted that the
judge did not consider O'Hare and another v Coutts & Co [2016] EWHC
2224 (QB). In O'Hare, Kerr J held that the Bolam test did not apply to the
requirement for communication between financial adviser and client to
ensure that the client understood the advice and the risks attendant on a
recommended investment (see Legal update, Bolam test abandoned in
negligent financial advice claim (High Court)).

1 Where, as in Halsall, there is an issue as to whether the claims were
brought within three years of the "starting date" for the purposes of
section 14A of the Limitation Act 1980 (LA 1980), claimants should think
carefully about how they advance their case, as they may risk being "hoist
with their own petard" and fixed with an early date of knowledge.

1 The issue of what constitutes "damage" for the purpose of section 14A of
the LA 1980, and whether the judge's approach to "damage" (and,
therefore, "knowledge") was right. In Halsall, HHJ Moulder identified the
"damage" as "the failure of the scheme to work 'effectively' and held that
the test for "knowledge" was "whether the claimants knew enough to
justify setting about investigating the possibility that ... [the] advice was
defective." On one view, the judge might be saying that "damage" would
have occurred simply if HMRC challenged a tax scheme.

1 Quite often, a tax adviser remains instructed after HMRC challenges a tax
scheme and may continue to offer reassurance to the client. One
consequence of the Halsall judgment is that time will apparently run
against a claimant where the tax adviser continues to negligently assure
the client that all will be well.

1 Halsall featured a contractual time bar, requiring any claim to be brought
within six years of the act or omission alleged to have caused the relevant
loss. The judge heard limited submissions and only considered the point
on an obiter basis, but was not receptive to the claimants' argument that
the time bar fell foul of the Unfair Contract Terms Act 1977 (UCTA 1977).
Ben suggested that various factors might be said to make a six-year time
limit "UCTA unreasonable" for tax scheme claims, especially those relating
to pre-2010 schemes. Such factors include the time period over which
HMRC may be able to investigate or challenge tax affairs (leading to a
"long tax tail") and an imbalance of knowledge as between adviser and

client.

Ben also offered some more general observations about claims against tax
advisers. He cautioned that, where a claimant suing a tax adviser pleads that
they had a very low appetite for risk, they might expect to receive an
application for specific disclosure regarding other investments they have
entered into. Claimants should therefore think carefully about how they put
their case. He also noted that, for the purposes of the advisers' professional
liability insurance, claims against tax advisers are likely to aggregate under the
policy, following the decision in AIG v Woodman and others [2017] UKSC 18
(on the Solicitors' Minimum Terms and Conditions of professional indemnity
insurance). It may be prudent, therefore, for a claimant to make their claim

early on, so as to increase their chances of recovery.

The defendant's perspective

Richard Highley, Partner, DAC Beachcroft, considered professional negligence
claims from the defendant's perspective. He referred to three recent decisions
which demonstrate the importance of focusing on the professional's letter of

engagement:
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1 Swynson v Lowick Rose [2017] UKSC 32 (see Legal update, Court of Appeal
wrong to apply principle of collateral benefit to allow party to recover
damages for loss that had been avoided (Supreme Court)). The claimant
company failed to recover damages from the defendant accountants
where a loan it made on the basis of their negligent advice had been
repaid from funds provided by the claimant's owner to the borrower,
meaning that the claimant (the defendants' client) had suffered no loss.

1 Denning v Greenhalgh Financial Services Ltd [2017] EWHC 143 (QB) (see
Legal update, A reminder of the "signal importance" of the retainer when
considering the scope of a professional’s duty of care (High Court)). The
court rejected the claimant's contention that the defendant financial
adviser owed him a duty to review historic advice given to him by other
advisers.

1 Halsall, which Richard noted was the only case in which a contractual
limitation cap has been the subject of judicial comment (albeit on an
obiter basis). He noted that HHJ Moulder had acknowledged that such
caps can be reasonable and suggested that it may be difficult for a
claimant to persuade a court that it should not apply the terms of the

professional's letter of engagement.

Richard also identified a number of factors which, from a defendant's
perspective, are likely to affect a claimant's prospects of resolving their claim
promptly. These included:

1 Inflation of claims. Inflated claims are more difficult to settle (and
mediate), as they can cause attitudes to harden, and defendants may
ignore them. It is also hard for a defendant to make effective use of the
Part 36 process where the value of a claim is inflated.

1 Pleading fraud. This not only "raises temperatures" but may also make a
case unsettleable where it becomes a matter of principle for the
defendant. (Richard noted that it is different, however, if the documents
disclose a clear case of fraud, as established entities will usually wish to
avoid the embarrassment of litigation.)

1 Multiple defendants. The claimant might not join the "real" defendant to
the litigation, meaning that the existing defendants must bring
contribution claims. Sometimes, the claimant is tempted to join the "deep
pocket" defendants, leaving them to instigate contribution proceedings or
pay up. From the defendant's perspective, this can slow down the
litigation while the other defendants are joined, and make settlement
more difficult. It is not attractive to a defendant to pay up and have to
pursue contribution proceedings separately. Equally, it can be difficult to

obtain a proper contribution if other defendants are not joined.

The use of adjudication in professional negligence claims

Jonathan Sachs, Partner, Irwin Mitchell, spoke about the revised Adjudication
Pilot Scheme for Professional Negligence Claims ("the Scheme"), which was
launched on 25 May 2016 (see Blog post, Re-launched Adjudication Scheme for
Professional Negligence Claims: a good idea whose time has come?). This
initiative is a substantially expanded version of a pilot scheme that was
launched in February 2015, under the supervision of Ramsey J, for the
adjudication of professional negligence claims against solicitors with a value

not exceeding £100,000.

The Scheme, which is voluntary, is based on the statutory adjudication scheme
for construction disputes, and has been commended by Carr J and Fraser J. It is
now no longer restricted to solicitor claims and the previous cap on value has
been removed.

Under the Scheme, an adjudicator (a senior barrister or QC) will be nominated

within five working days of receipt of the Notice of Referral.

Within five working days of their appointment, the adjudicator will give
directions for exchange of witness statements or submissions so that they can
provide a decision within 56 days of their appointment. The adjudicator will
generally decide the dispute on the basis of documents alone, but may (in an
appropriate case) ask the parties to attend a hearing or participate in a
telephone conference.

The parties can agree either that the adjudicator's decision will be binding until
the final determination of the dispute by legal proceedings, arbitration or
agreement, or that it will be fully binding and enforceable by proceedings and

an application for summary judgment in the courts.

The Scheme is unlikely to be suitable for cases genuinely requiring complex

expert evidence, or extensive witness evidence and cross-examination, or

those which centre upon allegations of dishonesty. It is thought to be a

particularly attractive ADR option for the following types of claim:

1 Those where a crucial point at issue has become an obstacle to settlement.

1 Disputes of modest financial value.

1 Cases where one party lacks the financial resources to take the matter all
the way to trial.

1 Those where mediation has failed.

1 Those where there is a difference of legal opinion over the proper meaning
of a document or the legal significance of a series of well recorded events.

Guidance on the costs of adjudication suggests a decision cost ceiling of £5,000

plus VAT for a case of small value where the parties (or one of them) face

resourcing difficulties, and £10,000 plus VAT for a case of greater value where

costs are a significant proportion of the claim value. Adjudication costs for

"unusual" cases may be unlimited.

The parties have the ability to agree their own costs regime. For example, they
can agree that there will be no award as to costs, or give the adjudicator
different powers in relation to costs, including the power to award costs only
where a party is considered by the adjudicator to have behaved
"unreasonably", or the power to cap any costs awarded at a certain figure or

by reference to the award.

Jonathan referred to various parallel developments, including early neutral
evaluation (ENE) (offered in the Chancery Division by all judges) and the
forthcoming fixed costs pilot scheme in the London Mercantile Court and parts
of the Manchester and Leeds District Registries (see Blog post, CPRC Snippets:
May 2017). He suggested that the Scheme might offer an attractive alternative
to ENE or the fixed costs pilot, due to its speed, simplicity and economy. Four
or five cases have used the Scheme to date, and a number of other cases are in

the pipeline.

Panel session

The conference concluded with a panel session, moderated by Mark
Beaumont of Annecto Legal Ltd. The panel comprised Simon Cuerden, Thomas
Grant QC of Maitland Chambers, Michael Lent of Lakehouse Risk Services Ltd,
and Shail Patel of 4 New Square. The debate, which included questions and
observations from the floor, covered a variety of subjects, including recent and
forthcoming decisions on costs budgeting (Harrison v University Hospitals
Coventry and Warwickshire NHS Trust [2017] EWCA Civ 792 was being handed
down the next day); the adequacy of ATE insurance as security for costs; the
desirability of engaging an expert early on in professional negligence claims;

and the difficulties of using Damages Based Agreements.

Source: CLAN Professional Negligence Conference (20 June 2017).
© 2017 THOMSON REUTERS. ALL RIGHTS RESERVED.
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